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 1.  TIME:  9:00   CASE#: MSC19-00972 
CASE NAME: KERRI K. AND JACOB K.  VS.  STATE OF CALIFORNIA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Hearing continued by the Court to 11/21/19 at 9:00 a.m. 

  

 2.  TIME:  9:00   CASE#: MSC19-00972 
CASE NAME: KERRI K. AND JACOB K.  VS.  STATE OF CALIFORNIA 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended COMPLAINT 
FILED BY CONTRA COSTA COUNTY OFFICE OF EDUCATION 
* TENTATIVE RULING: * 
 
Hearing continued by the Court to 11/21/19 at 9:00 a.m. 

  

 3.  TIME:  9:00   CASE#: MSC19-00972 
CASE NAME: KERRI K. AND JACOB K.  VS.  STATE OF CALIFORNIA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY CONTRA COSTA COUNTY OFFICE OF EDUCATION 
* TENTATIVE RULING: * 
 
Hearing continued by the Court to 11/21/19 at 9:00 a.m. 

  

 4.  TIME:  9:00   CASE#: MSC19-00972 
CASE NAME: KERRI K. AND JACOB K.  VS.  STATE OF CALIFORNIA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY STATE OF CALIFORNIA, et al. 
* TENTATIVE RULING: * 
 
Hearing continued by the Court to 11/21/19 at 9:00 a.m. 
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 5.  TIME:  9:00   CASE#: MSC19-01036 
CASE NAME: JOHN RILEY VS. SHIRLEY W. NELSON 
HEARING ON MOTION TO STRIKE AND FOR ATTORNEY'S FEES 
FILED BY SHIRLEY W. NELSON, STEVEN P. NELSON, JR. 
* TENTATIVE RULING: * 
 
Defendants Shirley Nelson and Steven Nelson (collectively, “Nelson”) move to strike the 
complaint filed by plaintiffs John Riley, Trisha Riley, and Danielle Riley (collectively, “Riley”) 
under Code of Civil Procedure (“CCP”) section 425.16 (commonly and herein referred to as 
“anti-SLAPP”). 

Request for Judicial Notice 

Nelson seeks judicial notice of the complaint and answer on file in a separate, and apparently 
related case. The request is unopposed. It is granted. However, the Court notes that while it 
takes judicial notice of the existence of those materials and their contents, it does not take 
judicial notice of, or otherwise accept, the truth of the matters stated therein. 

Anti-SLAPP Motion 

Deciding Nelson’s motion potentially requires the Court to undertake a two-step analysis. First, 
the Court must determine if the conduct Nelson allegedly engaged in is activity protected by 
section 425.16. If the Court answers that question in the negative, the analysis stops and the 
motion must be denied. If the Court answers that question affirmatively, the Court must then 
analyze Riley’s probability of prevailing on the merits. Navellier v. Sletten (2002) 29 Cal.4th 82, 
88-89; Equilon Enterprises v. Consumer Cause, Inc. (2002) 29 Cal.4th 53, 67. 

Relevant Statute 

As it must, the Court starts with the relevant language of CCP section 425.16. Section 425.16(a) 
first commands the Court to construe the anti-SLAPP statute broadly. Section 425.16(b) 
provides, in relevant part: 

A cause of action against a person arising from any act of that person in 
furtherance of the person’s right of freedom of speech … in connection with a 
public issue shall be subject to a special motion to strike, unless the court 
determines that the plaintiff has established that there is a probability that the 
plaintiff will prevail on the claim. 

In making its determination, the court shall consider the pleadings, and 
supporting and opposing affidavits stating the facts upon which the liability or 
defense is based. 

Under CCP section 425.16(e), the phrase “act in furtherance of a person’s right of petition or 
free speech” is defined to include the following: 

[A]ny written or oral statement or writing made before a legislative, executive, or 
judicial body, or any other official proceeding authorized by law, [and] any written 
or oral statement or writing made in connection with an issue under consideration 
or review by a legislative, executive, or judicial body, or any other proceeding 
authorized by law. 
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Allegations of the Complaint 

Riley filed the complaint on May 30, 2019. As pertinent to the anti-SLAPP motion, the Court 
summarizes the allegations here. 

In September 2001, the parties formed an LLC, called “Nelson, Riley LLC.” The purpose of the 
LLC was to acquire and manage real property. (Complaint, ¶¶ 17-18.) At approximately the 
same time as the LLC was formed, real property located in Alamo was acquired by the LLC. (¶ 
17.) 

Starting in March 2013, the defendants (including, inter alia, Nelson) embarked on a six-year 
conspiracy to defraud Riley of Riley’s interest in the Alamo Property, culminating in the March 
2019 sale of that property by way of a trustee’s sale. (¶¶ 22-24.) 

At some point, Riley became unable to make payments under the LLC operating agreement. 
(¶ 27.) In response, Nelson allegedly promised to modify the payment schedule, and refrain 
from any foreclosure activity related to the Alamo Property, including moving forward with any 
trustee’s sale. (Id.) Notwithstanding these alleged promises, Riley discovered, on March 14, 
2019, that the Alamo Property was sold at a trustee’s sale that same day. (¶ 28.) 

These core facts appear to form the basis of all of the causes of action contained in the 
complaint (conspiracy, fraud, quiet title, breach of fiduciary duty, declaratory relief, and 
cancelation of instruments).  

The prayer for relief asks the Court to restore Riley’s interest in the Alamo Property, award 
damages, and cancel a March 2013 grant deed. (Complaint, 11:3-12.) 

Prior Action 

Very succinctly, the parties previously litigated matters touching on the disposition of the Alamo 
Property. Apparently, Nelson sought, and a different member of the Riley family opposed, an 
interlocutory partition judgment. It appears Judge Fenstermacher granted that interlocutory 
partition judgment. The parties indicate that Judge Fenstermacher’s ruling in that regard is on 
appeal.  
 
The Court notes here that the propriety of Judge Fenstermacher’s ruling is not before it in this 
proceeding, and even if it were, the Court is not empowered to affirm, modify, or reverse Judge 
Fenstermacher’s decision as part of presiding over this case. 

Protected Activity  

In Park v. Board of Trustees (2017) 2 Cal.5th 1057, our Supreme Court discussed at length the 
burden a defendant moving to strike under section 425.16 must meet in relation to the first 
analytical prong; that is, what must be shown to support a conclusion that the defendant’s 
conduct is protected activity within the meaning of the SLAPP statute. 

An anti-SLAPP motion “may only target claims arising from any act of the defendant in 
furtherance of the defendant’s right of petition or free speech.” (Park at p. 1062.)  A claim arises 
from protected activity when that activity underlies or forms the basis for the claim. (Id. at 1063.) 
Critically, “the mere fact that an action was filed after protected activity took place does not 
mean that the action arose from that activity for purposes of the anti-SLAPP statute.” (Id.) The 
Court must determine what the activity the defendant allegedly engaged in that gives rise to the 
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potential liability, and whether that activity is itself protected activity. (Id.)   

Nelson contends that because the sale complained of was the culmination of a separate lawsuit 
litigated before Judge Fenstermacher, the complaint here arises from protected activity. 
Apparently, Judge Fenstermacher ordered the Alamo Property partitioned as part of a separate 
action involving some of the same parties involved in this case.  

It is undisputed that both filing a lawsuit and securing an order or interlocutory partition judgment 
in a lawsuit in the course of litigating such a lawsuit constitute protected activity within the 
meaning of the SLAPP statute. However, for present purposes, Park requires Nelson to 
demonstrate more than the existence of the prior lawsuit and its relation to this case; Nelson 
must show that this action arises from the filing of the prior lawsuit. That is, that the conduct that 
allegedly caused Riley’s injury was the protected activity; that the filing of the lawsuit, or the 
securing of the interlocutory partition judgment, was the conduct from which Riley’s injury arose, 
rather than just evidence of the injury. 

Park illustrated the analysis that must be undertaken by comparing two earlier California 
Supreme Court opinions, City of Cotati v. Cashman (2002) 29 Cal.4th 69 and Navellier v. 
Sletten (2002) 29 Cal.4th 82. In City of Cotati, the Supreme Court ruled that the anti-SLAPP 
motion should have been denied, while in Navellier, the anti-SLAPP motion should have been 
granted. Park identified distinctions between those two cases that explained the divergent 
results. The Court finds that discussion dispositive here. 

In City of Cotati, property owners filed a federal lawsuit seeking a declaration that an ordinance 
was unconstitutional. In response, the city filed a lawsuit in California state court seeking a 
declaration that the ordinance was not unconstitutional. The property owners filed an anti-
SLAPP motion in the state action, arguing that the suit arose from their protected activity of filing 
a federal lawsuit. The motion should have been denied because the dispute—whether the 
ordinance was constitutional—existed apart from the federal lawsuit. (Park at pp. 1063-1064.) 
So while the city’s state court action may have been filed in response to the property owners’ 
federal action, it did not arise from the protected activity of filing a federal lawsuit. 

Likewise, in Navellier, the basis of the anti-SLAPP motion was the defendants’ filing of an earlier 
lawsuit; the motion contended the later suit arose from that protected activity and should be 
stricken as a SLAPP. The Navellier plaintiffs alleged that defendants had violated terms of a 
release they signed by filing counterclaims in the earlier lawsuit. That is, the conduct that gave 
rise to the purported liability for breach of contract and fraud was the filing of the counterclaims. 
(Park at pp. 1063-1064.) Put another way, defendants’ filing of the counterclaims was not 
evidence of allegedly wrongful conduct, the act of filing the counterclaims was, itself, the 
allegedly wrongful conduct. 

This case is more like City of Cotati than Navellier. It is true that the parties have been 
embroiled in litigation. And it also is true that both the prior litigation and this relate to the same 
piece of real property. However, as Park and City of Cotati counsel, that is not sufficient. 

Distilled to its essence, the instant lawsuit alleges that Nelson lied to Riley about whether 
Nelson would modify the payment schedule called for by the LLC operating agreement, and lied 
about whether Nelson would seek to foreclose on the Alamo Property. That alleged conduct is 
quite separate from Nelson’s filing of the partition action, and the dispute (i.e., did Nelson lie to 
Riley about the payment schedule or about forbearing from foreclosure activity?) would exist 
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independent of the partition action or judgment. Put in terms of Park and City of Cotati, this 
lawsuit may have been filed (in part) because Nelson secured a partition judgment, but the prior 
lawsuit and the securing of the judgment do not form the basis of this action.   

Because the Court concludes that the instant action does not arise from protected activity within 
the meaning of section 425.16, the Court need not—and therefore does not—analyze whether 
Riley has demonstrated a probability of prevailing on the merits. The motion must be—and is—
denied. 

Riley shall prepare an appropriate form of order. 

The Court notes that due to the relationship between this case and the prior case between the 
parties, it may be that the cases should be consolidated.  This should be raised through an 
appropriate motion in the older case.  

  

 6.  TIME:  9:00   CASE#: MSC19-01816 
CASE NAME: WILSON VS. COOKSEY 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY DEBORAH A. COOKSEY, et al. 
* TENTATIVE RULING: * 
 

Hearing continued by the Court to December 5, 2019 at 9 a.m. 

  

 7.  TIME: 10:00   CASE#: MSN18-2228 
CASE NAME: OAK HILL PARK VS. THE CITY OF ANTIOCH 
SPECIALLY SET HEARING ON: PHASE TWO ISSUES 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
Hearing continued by the Court to 11/21/19 at 10 a.m. 

  

 8.  TIME: 10:00   CASE#: MSN18-2232 
CASE NAME: ZEKA RANCH ONE LLC  VS.  CITY OF ANTIOCH 
SPECIALLY SET HEARING ON: PHASE TWO ISSUES 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
Hearing continued by the Court to 11/21/19 at 10 a.m. 
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ADD-ON 

9.  TIME: 9:00 CASE#: PS19-0160 
CASE NAME: THE BANK OF NEW YORK VS. HARMS 
HEARING ON DEMURRER TO UD RESISEDINTIAL FORECLOSURE COMPLAINT 
FILED BY DANIEL COOPER 
* TENTATIVE RULING: * 
 

Daniel Cooper demurs to the complaint on the ground that it is improperly verified, 

because it does not justify the fact that the complaint is verified by the plaintiff’s attorney, and is 

stated on information and belief.  The verification is sufficient on its face, because Code of Civil 

Procedure section 446 permits verification by an attorney when his or her office is in a different 

county from the client, and expressly provides that such a verification shall be on information 

and belief.  While such a verification may not be used as evidence at the trial, it is sufficient to 

allow the case to proceed.   

The demurrer is overruled.  Daniel Cooper is to answer within five days. 

 

 

 10.  TIME:  9:05   CASE#: MSC16-00459 
CASE NAME: TRADEMARK HOMES VS ALLARD 
HEARING ON MOTION TO/FOR DGFS FILED BY MICHAEL DAVID ALLARD, AS 
TRUSTEE OF THE, WENDY ALLARD, MICHAEL DAVID ALLARD 
* TENTATIVE RULING: * 
 
The Allards seek approval of a good faith settlement with Midcal Custom aka Midcal Gate Co. 
($3,000), Thiessen Construction & Grading, LLC, Douglas J. Petersen individually and dba 
Thiessen Construction Co. ($1 million), and Henry Justiniano individually and dba Henry 
Justiniano & Assoc. (dismissal without prejudice).  The settlements also include various 
provisions for waivers and the parties bearing their own costs and fees. 
 
Without opposition, the motion is granted.  (See City of Grand Terrace v. Superior Court (1987) 
192 Cal.App.3d 1251, 1261 [“[W]hen no one objects, the barebones motion which sets forth the 
ground of good faith, accompanied by a declaration which sets forth a brief background of the 
case is sufficient.”]) 
 

 

 


